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Introduction

Nationally, at least 12% of all police arrests are for possessing, selling, or making illicit drugs.! Despite
using and selling illicit drugs at similar rates as White people do, Black people are more likely to be ar-
rested,? incarcerated,® and reported to law enforcement by medical professionals* for substance use.
Decades of criminalizing certain substances as a crime-control tactic has failed to achieve its goal of
eliminating drug use and instead contributed to profound stigma and fear of punishment that prevents
people from accessing treatment and support. It has also resulted in the proliferation of smaller, more
potent versions of illicit drugs—like fentanyl-which have exacerbated the opioid crisis in recent years.
In 2021, drug overdose deaths reached a record high of 106,699 people,® and overdose from synthetic
opioids such as fentanyl is now a leading cause of death for adults ages 18 to 45.% Because of systemic
inequities, including in health care access and the criminal legal system, Black and Native people are
experiencing even higher increases in overdose rates than White people are.” A public safety approach
to substance use, in contrast, means ending the widespread, racist, arbitrary, and ineffective criminal-
ization of certain drugs. It requires fully investing instead in equitable and accessible systems of care to
prevent and reduce the harms associated with substance use, including consistently offering services
that recognize continued, moderated use as a common and acceptable feature of recovery.

Laws prohibiting the use of certain drugs (including alcohol at one time) have been repeatedly enacted,
fueled by racist narratives about the dangerous behavior of particular groups of people due to their
substance use, including German, Irish, and Chinese immigrants; Black men; and communists.® The
Controlled Substances Act of 1970 created the current framework stipulating which substances are
deemed illicit under federal law. It also established categories for regulating substances based on the
perception about potential for abuse and whether the substance has any medical benefits. Notably,
alcohol and tobacco were excluded despite high potential for dependency.® The enforcement of drug
laws increased dramatically after 1971, when President Nixon declared the war on drugs,”® which an
advisor later said was an effort to criminalize and vilify Black people and war protesters." After this an-
nouncement, the government embarked on a decades-long trend of prioritizing and increasing funding
for enforcement that is still ongoing. For example, the U.S. government spent approximately $2.8 billion
on drug enforcement in 1981, adjusted for inflation, compared to $19.3 billion in 2023.

This immense federal funding has enabled wide and inequitable enforcement of drug laws by local law
enforcement agencies, funneling millions of people—especially Black and Latino men—into carceral
systems and saddled them with criminal records that affect their future eligibility for housing, employ-
ment, voting, and education while undermining community health.” In 2022, law enforcement made
more than 600,000 arrests for drug possession nationally.” Black people are almost twice as likely as
White people to be arrested for drug offenses.’”® The war on drugs is widely recognized as a primary
contributor to mass incarceration, racial disparities in incarceration rates, and militarized policing tac-
tics.” From 1980 to 2011, the average federal prison sentence for a drug offense increased 36%, and
similarly, the state incarceration rate for drug offenses increased nearly tenfold.”® As of 2019, Black peo-
ple were 3.6 times more likely than White people to be incarcerated in state prisons for a drug offense.”

In addition to being a primary driver of mass incarceration, these efforts have failed to eliminate drug
use—and its associated harms—from our society. Instead, over the past several decades of heavy en-
forcement, illegal drug prices have declined?® and the annual number of overdose deaths has risen
fivefold since 1999.2' From 2019 to 2020, the latest year of data, drug overdose rates rose 22% among
White people, 39% among Native people, and 44% among Black people.?? These disparities are not
fully explained by differences in substance use patterns.?® Instead, Black communities face heightened
barriers to accessing care due to reasons including criminalization, mistrust of the medical system, and
lack of access to certain evidence-based treatments.?* According to recent data, Black people who
died from overdose had the lowest rate of previous substance use treatment.2®



Instead of making communities healthier and safer, heavy-handed drug enforcement has created a
pernicious system of punishment across both criminal and civil systems, extending even to housing,
child welfare, and access to social services—which also disproportionately harms Black people. Many
experts?® and members of the public?” have concluded that enforcement has had unintended conse-
quences that work against its goals: In response to drug control tactics that focus heavily on reducing
the supply of drugs rather than the demand for them, the market for illegal drugs has shifted to produce
fentanyl and other smaller, powerful versions of popular drugs that are easier to transport across bor-
ders and more deadly.®

Promisingly, new funding opportunities—including through opioid lawsuit settlements—have the po-
tential to help shift from an enforcement-based to a public health response based in harm reduction.
Harm reduction is a philosophy and set of strategies focused on ensuring that all people who use sub-
stances receive help that focuses on living a healthy life, not eliminating drug use.?® These approaches
have been shown to reduce drug-related fatalities and increase engagement in substance use treat-
ment and other services that improve the lives of people who use drugs.3°

The recommendations in this report guide communities and policymakers on how to leverage this
change to work effectively toward an effective public health-based approach to substance use re-
sponse and prevention. They are grounded in the reality that police and criminal legal systems should
not be the default response to overdose emergencies or used as a threat to force people into treat-
ment. They acknowledge and aim to remedy the deep racism in criminal legal systems, health care
systems, and social services that has made Black people who use substances more likely to be ar-
rested, harmed by police, jailed, and denied access to appropriate healthcare. They also recognize
the pervasive racism and stigma, rather than science, that has led to certain categories of drugs being
categorized as more dangerous than others and prioritized abstinence from those drugs. Finally, the
recommendations in this report recognize that excessive criminalization of drug use and sales under-
mines public safety and is ultimately counterproductive to a public health response to substance use
disorder and related emergencies.

Decriminalize Personal Substance
Use and Street-Level Selling

Research has documented that racism shapes how Black people are treated for drug-related offenses
at virtually every level of the criminal legal system. A study on drug arrests, for example, found that
racial disparities cannot be explained by differences in drug offending or non-drug-related lawbreak-
ing—or even by residing in the kinds of neighborhoods likely to have heavier police presence. Instead,
police discretion plays a significant role in racial disparities in drug arrests.?' An analysis of 300 St.
Louis police reports from 2009 to 2013 found that drug arrests in predominantly White neighborhoods
mostly came from policing to meet community concerns, such as responding to calls for service, while
drug arrests in predominantly Black and racially mixed neighborhoods mostly came from officer-initiat-
ed policing, like pedestrian or vehicle stops.3?

For several decades, research has also repeatedly demonstrated that the disproportionate outcomes
faced by Black people at subsequent stages of the criminal legal system cannot be explained by these
higher arrest rates—and that the unexplained disparity is highest for drug-related offenses.3® A recent
analysis of exoneration data found that innocent Black people are 19 times more likely to be convicted
of drug crimes than innocent White people, which was the largest disparity for any crime analyzed.?*

The war on drugs has failed to curb the harms of drug use, and may exacerbate these harms, including
overdose. A recent analysis found that law enforcement seizures of opioid and stimulant substances
are associated with increased overdose; researchers hypothesized that this was due to people losing
their ability to obtain a substance they can safely dose and needing to turn to a new supply.3® Enforce-
ment of illegal drugs also may worsen violence in some communities.®® Multiple studies and systematic
reviews, for example, have found that increasing drug law enforcement is unlikely to reduce drug mar-
ket violence, and that disrupting drug markets can actually increase violence by ending the relation-
ships and agreements that keep them peaceful.¥’



Meaningfully addressing the harms from substance use requires a significant shift away from enforce-
ment or “supply-side” approaches, which have resulted in more potent illegal drugs, at enormous finan-
cial and human costs. A range of stakeholders support this sea change. For example, a 2021 report call-
ing for an end to drug prohibition by the Global Commission on Drug Policy, led by former world leaders,
concluded that “despite decades of costly drug enforcement, the supply and production of illegal drugs
continues to flourish, as does the number of people who use drugs around the world.”*® Instead, prom-
ising approaches to limiting and preventing substance use and its harms include access to housing,®®
employment,*® and evidence-based treatment options,* as well as addressing systemic racism*? and
improving people’s socioeconomic status.*®

The following recommendations provide initial steps that policymakers and communities can take to
stem the tide of counterproductive and racially biased drug enforcement.

1 End arrests for offenses that criminalize illicit substance use, including drug para-
* phernalia, drug possession, and street-level drug selling.

In light of the serious harms that stem from widespread enforcement of substance use,
some police departments and prosecutors’ offices have enacted policies to restrict cer-
tain drug-related charges. In March 2020, for example, the Baltimore City State’s Attor-
ney’s Office stopped prosecuting drug possession and drug paraphernalia possession
(including possession of tools—such as clean needles, clean syringes, and test strips to
check drugs for unknown chemicals like fentanyl-that minimize the risk of disease or
overdose during drug use). Importantly, this policy applies to sex work—which, like being
unsheltered, is frequently criminalized along with drug use. In the 14 months following
the policy change, an estimated 448 drug-related arrests were averted. According to
historical data, 78% of these arrests would likely have been Black people.** Additionally,
911 call analysis did not find an increase in public complaints related to drug use.*®

While policymakers work to decriminalize or legalize the use of drugs, police depart-
ments have an immediate and significant role to play in reducing enforcement of drug
laws by implementing policies to not enforce drug possession, drug paraphernalia pos-
session, and any drug sales charge other than those that involve selling or distribution
for extensive financial gain. In other words, police should deprioritize “street-level” sell-
ers. Decades of enforcing laws against street-level drug selling has shown that remov-
ing a seller at this level is ineffective to stem the flow of drugs into communities: such
sellers will be replaced as long as the basic conditions that drive drug use and sales—
including poverty—remain unchanged.*® Additionally, laws that criminalize drug sales
often ensnare people in need of a public health response themselves: a 2012 survey
found that 43% of people who had recently sold drugs had a substance use disorder.#’

To maximize implementation and reduce potential for bias, do-not-arrest policies re-
lated to drug laws should not rely on an inflexible and arbitrary threshold (for example,
drug weight) to define which behavior falls under the umbrella of categories such as
personal substance use. Rather, departments should stipulate which specific charges
related to drug use do remain enforceable and clearly articulate that any other charge
related to drug laws is not enforceable.



Decriminalize the personal use of all drugs, as well as tools that provide safety for
drug users, such as syringes and testing strips.

Policymakers in the United States are increasingly taking steps to allow the personal
use of some drugs: From 2012 to 2023, 24 states and the District of Columbia passed
laws to regulate marijuana for nonmedical use,*® and at least one state has regulated
hallucinogenic mushrooms.*® While working toward legalized drug markets that equi-
tably and effectively allow for recreational drug use, policymakers should immediately
decriminalize the personal use of drugs. In doing so, they should ensure that appro-
priate investments in health care and harm reduction services are required as part of
legislation and promptly administered. Additionally, any thresholds set to determine
what “personal drug use” means legally should be realistic measures of actual use, as
informed by community members and harm reduction organizations. Federal policy-
makers should also reclassify drugs that states currently regulate, including removing
marijuana from the Controlled Substances Act.

As of 2022, every state except Alaska had a law restricting possession of safe drug
use tools, known as drug paraphernalia laws.%° In 39 states the definition of “drug
paraphernalia” includes syringes, and in 44 it includes testing materials.® Policymakers
should fully repeal drug paraphernalia laws that criminalize safe drug-use tools.

Legalizing personal drug use and
funding health care

In 2001, Portugal became the first country to enact laws making the possession of
small amounts of all drugs a civil citation rather than a criminal offense. People who
are found in possession of drugs are referred to a “dissuasion commission,” where
they receive information and, if necessary, non-compulsory customized referrals to a
variety of services.®? A 2010 study assessing the impact of the change nine years later
found that decriminalization accomplished its goals: the number of people in treatment
increased by 63% and the number of drug-related deaths decreased significantly, with
no observed major increase in overall drug use.>® The average number of people ar-
rested on drug-related offenses, including trafficking, dropped from 14,000 a year to
around 5,000.5% But in 2012, Portugal cut funding for the government’s drug oversight
body by about 80%, and the main architect of the policy believes that as a result, the
model has lost some efficacy.®®

In 2020, Oregon became the first state nationwide to enact a similar change through a
ballot initiative known as Measure 110.%¢ Implementation of the groundbreaking law—
expanding and connecting people to needed services with $300 million every two
years—faced serious challenges.®” People who were issued citations had to either pay
a fine of $100 or call a hotline®® to be screened for a substance use disorder, but few
people called the hotline in part because officials did not create a standard ticket or
train law enforcement on the change.®® And there have been significant delays in fund-
ing: decriminalization went into effect in February 2021, but the majority of grants were
not issued until late 2022.%° At the same time, an already significant opioid overdose
crisis was growing worse because of the influx of fentanyl, as well as pandemic-related
factors such as reduced access to healthcare, increased isolation, and significant up-
ticks in evictions and homelessness.®



In short, high-risk drug use in Oregon was likely increasing at the same time that it was
decriminalized without the planned support yet in effect. Many media articles have
alleged that public concern about crime and public disorder, such as public drug use,
increased following the reform; however, early studies have found that 911 call volume
did not change after Measure 110.%2 Rather, data suggest that it resulted in significant
reductions in arrests, even after accounting for decreases during the first year of CO-
VID-19.%2 Finally, even while funding for treatment has been delayed, more than 16,000
people accessed services with the initial $31 million allocated for services through the
law, and approximately 60% of those were harm reduction services, which traditionally
lack a stable funding source.®*

In February 2024, state legislators partially rolled back Measure 110 by passing a law
that once again creates misdemeanor-level penalties, including jail sentences of up
to 6 months, for possession of certain drugs (the penalties are less severe than pre-
Measure 110).6® The new law funds treatment and encourages the use of various alter-
natives to incarceration, indicating that lawmakers still recognize the positive effect of
investment in support and services for people who use drugs.®®

Together, the Oregon and Portugal experiences indicate that while a meaningful shift
from a punitive to a public health approach to drug use is possible, it will not happen
quickly and progress may not be linear. Like many bold policy changes, it requires sus-

tained support, effort, and funding to achieve its intended effects.

Implement pre-arrest diversion programs (that are not contingent on treatment)
for offenses that are motivated by or related to substance use but not covered by
decriminalization policies.

People who use drugs may frequently be arrested for offenses—such as theft to ac-
quire drugs or fighting while intoxicated—that are motivated by or related to substance
use but would not be covered by a non-arrest policy on substance use possession.®’ In
such cases, diversion programs can help connect people who use drugs to appropri-
ate supportive care instead of incarcerating them, which does not address their under-
lying needs. But when these programs target low-level violations (such as vagrancy or
substance use possession) or direct people to treatment who are not ready for or in
need of it, they can be highly coercive, presenting a “choice” between arrest or treat-
ment when optional community-based support would be more appropriate. Therefore,
programs may funnel people into the criminal legal system who otherwise would not
be there—a risk that is disproportionately borne by Black and other communities who
experience burdensome policing.

Any diversion program used to address substance use should be restricted to certain
categories of offenses that would otherwise lead to jail time when there is evidence
that the person committed the offense as a result of their drug use. Rather than using
disqualifying criteria (factors that prevent someone from being eligible, such as be-
ing on probation or having committed certain types of crimes) programs should use
mandatory inclusion criteria outlining factors that automatically qualify someone for
diversion or would at least require the consideration of diversion. For example, manda-
tory inclusion criteria could require officers to consider diversion for someone who is
perceived to have committed a crime not covered by decriminalization policies and to
have an identified substance use issue.



Law Enforcement Assisted Diversion (LEAD) is a widely adopted pre-booking program
in which people who would otherwise be arrested on low-level charges (such as shop-
lifting) are identified by police officers or community partners and diverted to intensive
community-based case management.®® Currently, about 73 jurisdictions operate the
program to some degree, including the cities of Seattle, Los Angeles, Atlanta, Denver,
New Orleans, Baltimore, Minneapolis, and St. Louis.®® The program focuses on con-
necting participants to appropriate services that would meet their needs, including but
not limited to treatment services and supportive housing. Evaluations have found that
LEAD participants are 58% less likely to be arrested in the long term than people who
did not participate’ and are more likely to have housing and employment than they
were before the program.” But studies have also shown significant racial disparities
in some LEAD programs.’? Researchers have identified several factors that may have
contributed to this disparity, including bias from police referrals, program criteria, and
distrust of law enforcement,” which may be addressed in part by using mandatory
diversion criteria.

Ending coercive and involuntary
treatment

Many people who use drugs and encounter the criminal legal system are presented
with the choice to begin treatment supervised by that system as an alternative to tra-
ditional punishment, including arrest or incarceration. This includes people who use
drugs recreationally and may not need such treatment, or those who have a substance
use disorder but who would not benefit from the kind of treatment offered. People
with substance use disorder who break laws often have a need for basic support—in-
cluding but not limited to nonpunitive, noncoercive treatment—that would help them
live healthier lives. These needs can be met with voluntary community-based and evi-
dence-based treatment options that are fundamentally centered in public health rather
than the criminal legal system, as described in “Invest in Public Health Approaches to
Substance Use” on page 19.

People who use drugs and interact with the criminal legal system often enter treatment
through drug courts. Drug courts require someone who would otherwise be convicted
of a criminal offense to participate in court-mandated, supervised treatment, often in-
volving frequent court appearances and drug tests, as well as sanctions for certain
setbacks and rewards for meeting goals toward recovery.” Drug courts too often do
not offer evidence-based treatment options, including medication for opioid use dis-
order, and routinely terminate participants for continued moderate drug use—which
is frequently part of the recovery journey.”® As a U.N. expert analysis of drug courts
concluded in 2019, “access to quality treatment is hampered by the inherent tension
between a punitive criminal justice logic and therapeutic concern for participants as
patients.””® Because of these and other issues, the evidence on drug courts in achiev-
ing their goals of reduced recidivism is mixed: a 2013 meta-analysis showed that they
significantly reduced the likelihood of incarceration for participants, but did not reduce
the time spent in incarceration because when participants did not complete the pro-
gram, they received longer sentences than if they hadn’t chosen the treatment option
to begin with.”” Jurisdictions with drug courts should end the use of these programs
as a pathway to treatment. People who would normally enter court-supervised treat-
ment through drug courts should either have their charges dismissed and offered vol-
untary services, or, if the charge is more serious and related to substance use, be di-
verted at the point of arrest to noncoercive, harm reduction-based programs that offer
a broader range of support than treatment.



D

In addition to offering the “choice” of entering court-supervised treatment instead of
incarceration, the criminal legal system in some states offers the ability for stakehold-
ers, including police, to force people into involuntary substance use treatment. This
means that they are taken into treatment against their will, rather than coerced to go
as an alternative to other sanctions. As of 2018, 38 states authorized involuntary com-
mitment for substance use.”® Similar to drug courts, the quality of treatment provided is
inconsistent, and may result in worse health outcomes. While data on the use of invol-
untary commitment is scarce, in Massachusetts, for example, records show that people
committed to involuntary treatment were 2.2 times as likely to die of opioid overdose
and 1.9 times as likely to die of any cause compared to those who had received only
voluntary treatment.” Jurisdictions should end any use of involuntary treatment and
instead fund wider access to voluntary treatment and harm reduction services.

Do Not Use Overdose Emergencies for
Criminal Investigation

Many people who experience or witness a drug overdose do not seek medical help because they as-
sume that police will respond to a 911 call.®° Involving police at a scene where someone has been using
drugs opens the door to a wide range of harms beyond arrest for possession of drugs or drug-use tools,
such as arrest for a warrant or violation of parole conditions or the unnecessary involvement of child
welfare authorities. One study of overdose emergencies reported to 911 found that 10% resulted in arrest
and incarceration.®' And research indicates that people who live in communities with a high burden of
police enforcement are less likely to seek help during an overdose.??

Most states have laws that aim to encourage reporting of overdose by stipulating that people who call
911 will not be charged with certain crimes, such as low-level drug possession. But research indicates
that many people are unaware of these protections,®® and even when they know about them, they may
not call because they fear arrest for other offenses.?* Additionally, a recent study showed that just 26%
of surveyed officers could correctly report what protections from arrest such laws in their state offer.®s

Overdose emergencies are medical emergencies and should be treated as such. Evidence indicates
that a more comprehensive approach is needed for people who use substances—especially Black peo-
ple—to overcome the pervasive fear of how police will respond. Dispatching police to the scene of an
overdose not only has a chilling effect on future emergencies, but is not an effective use of resources.
Medical responders, not law enforcement, are equipped to make decisions at an overdose scene about
what care is needed. Lawmakers and police departments should implement policies to ensure that peo-
ple experiencing or witnessing overdose emergencies are empowered to ask for and receive prompt,
safe, and appropriate treatment. They should also implement and enforce policies to prevent the dispro-
portionate and serious harms that police contact routinely causes to people who use drugs.



Assign overdose calls for service to medical responders.

A growing body of research shows that fear of police strongly deters bystanders from
calling emergency services for help during an overdose.?® Some U.S. jurisdictions al-
ready default to dispatching EMS (without police) to the scene of an overdose unless
police are needed for an explicit reason. Other dispatch systems should adopt similar
practices and dispatch police to the scene of an overdose only if they are requested by
EMS because of a specific threat of violence.

New systems for community-based mental health crisis response, including through
the national 988 hotline, present an opportunity to build in call diversion practices
specific to substance use emergencies.?” In July 2022, 988 was launched nationally
as a universal 24/7 hotline, replacing the previous 10-digit National Suicide Prevention
Lifeline.®® Any call to 988 will be answered by someone trained in mental health crisis
response who can either help resolve the situation over the phone or dispatch crisis
services. It is critical that local and state policymakers meet the opportunity of 988
by educating community members about its availability, ensuring and communicating
that personal information about callers will be kept confidential and not shared with
law enforcement, and providing enough funding to ensure an adequate response to
increased calls—including for co-occurring substance use needs.

Require police to carry and administer naloxone when they encounter a person who
may be experiencing an overdose—and to call for assistance from medics or any
available community-based alternative crisis response program.

Police may be first to the scene of an overdose or encounter someone experiencing a
substance use emergency. Officers should therefore be trained on how to identify and
stabilize people who may be experiencing such an emergency and the environment
around them until a specialized community-based or emergency medical response
team arrives. They should also be trained to use guidance from available medics or
community-based health responders as soon as they get in contact by phone, radio,
or in person. Unless police are needed due to a specific threat of violence, they should
transfer control of a scene to those responders.

Police who encounter someone experiencing an opioid-related overdose can play a
lifesaving role by administering the opioid overdose medication naloxone (commonly
referred to by the brand name Narcan; for more on naloxone, see page 24). But evi-
dence shows that police frequently require the revived individual to go to the hospital
or go to jail.®° The administration of naloxone by an officer should not be accompanied
by further police intervention in a health emergency. Whenever possible, in the rare
event that hospital transfers are necessary after an overdose, the decision should be
made by patients or at the discretion of medical services (such as EMS), not by police.

In case alternative response services are unavailable to come to the scene, police
should be trained to provide information on optional harm reduction-based services,
whether for immediate or follow-up care (for example, offering to take the person to
a harm reduction or crisis stabilization center and leaving behind naloxone kits with
information on such services). The SHIELD program (Safety & Health Integration in
the Enforcement of Laws on Drugs) is an evidence-based training program that helps
inform law enforcement about the options available in their community when respond-
ing to people who experience overdose, therefore improving officers’ effectiveness in
these interactions.®°



Ban police who respond to overdoses from investigating or arresting anyone at the
scene unless it is related to a serious violent crime.

Police who respond to overdoses routinely look for evidence of drug selling or unre-
lated crimes. This also happens when police follow up after an overdose incident, often
by pairing with a public health professional in “post-overdose response team” pro-
grams. A study of post-overdose response teams in Massachusetts, for example, found
that 57% of such programs check warrants of people involved in the overdose prior to
visiting them.®" Checking for warrants, searching, or interrogating people who have
experienced or witnessed an overdose communicates that police officers are a threat
to people who use drugs and undermines the opportunity to connect people who are
at risk of another overdose to lifesaving resources that can prevent such future harm.

In order to support harm reduction practices, departments should restrict officers re-
sponding to overdoses or participating in post-overdose response teams from check-
ing warrants, conducting searches, asking investigatory questions, or taking any other
action that is not medically necessary or recommended by medical services unless it
is related to evidence of a serious violent crime. Departmental policies should specifi-
cally state that people involved in confirmed overdoses, including those who report or
are present, should not be charged with any drug-related offenses. Additionally, any
contraband found at the scene by police should be confiscated and destroyed, not
used for prosecution.

Encourage reporting by families, friends, and bystanders who witness people ex-
periencing overdose by passing or strengthening 911 drug immunity laws and re-
pealing drug-induced homicide laws.

A patchwork of state laws govern how to treat people who are witnessing an overdose
and could seek emergency help. On one hand, 911 drug immunity laws (sometimes
known as “Good Samaritan” laws) aim to encourage people to seek medical attention
or follow-up services related to an overdose they experience or witness by explicitly
protecting them from arrest or prosecution for drug-related offenses.®2 As of 2021, the
District of Columbia and every state except Kansas and Texas had some form of 911
drug immunity law, though they vary widely in the protections they offer.®® Florida’s
comprehensive 911 drug immunity law shields people (including those on probation or
parole) who seek medical attention from arrest, charges, and prosecution for both drug
and drug paraphernalia possession. It also makes reporting an overdose a mitigating
factor in sentencing for other offenses.®* Even when laws are comprehensive, research
shows that people who use drugs as well as paramedics and police have limited knowl-
edge of these laws,®® limiting their efficacy.%®

On the other hand, drug-induced homicide laws serve the opposite purpose. These
laws make the act of giving or selling drugs that are taken in a fatal overdose a criminal
homicide. In other words, it allows for severe punishment of people—typically street-
level dealers or even friends and family members of the deceased—who do not know
what may be in the drugs they are providing. As of 2019, at least 24 states and the
District of Columbia have a specific drug-induced homicide law.®” While data on these
prosecutions are sparse, an analysis of media articles mentioning them from 2000 to
2016 found that approximately half of the people charged were not traditional sellers,
but friends and partners of the deceased.®® Of the remaining cases where a traditional
dealer was involved, a disproportionate amount were Black or Latine people who sold
to White people,®® despite the fact that White and Black people sell drugs at similar
rates.’®® Even in states where drug-induced homicide laws do not exist, an individual
can still face a homicide conviction if they provide or sell drugs to someone who then
dies from an overdose—and this may exacerbate a resistance to calling for help among
people who witness an overdose. In July 2023, prosecutors in Placer County, California
secured the state’s first homicide conviction related to a fatal fentanyl overdose: the
defendant was convicted of second-degree murder for supplying fentanyl, despite the
fact that no drug-induced homicide state law exists.™



To encourage critical help-seeking behavior among people who use drugs and their
friends and family, policymakers should repeal drug-induced homicide laws and, in
consultation with impacted community members, enact or expand 911 drug immunity
laws to include an expansive range of protections. For example, laws should include
immunity from drug-related charges such as possession, paraphernalia possession,
and probation or parole violations. Laws should also include safeguards against evic-
tion, protection of government benefits, and preservation of student aid. Policymak-
ers, criminal justice stakeholders, social service providers, and others should widely
communicate these laws to ensure that they serve their purpose. Police departments
should make sure officers are aware of the protections that 911 drug immunity laws pro-
vide in their communities by using evidence-based training programs such as SHIELD.

Invest in Community-Based Programs
to Prevent and Respond to Substance
Use Emergencies

People who experience overdose and other substance use emergencies deserve a nonjudgmental,
noncoercive, and non-carceral response that provides a pathway to treatment and services. Research
shows that police—like many other people without training in substance use issues—harbor negative
views about those who use drugs, misperceptions about the nature of substance use disorder, and a
lack of support for its treatment.’® A 2020 study, for example, found that 43% of surveyed officers be-
lieve that the number of times someone can receive the opioid antidote naloxone should be limited."®®
And a 2018 study found strong police support for punishment over treatment for people who use
substances but also found that just 11% of surveyed officers believe the war on drugs is reducing drug
use.'04

Substance use disorder is a chronic, complex, and deeply stigmatized health issue. Too often, respons-
es to substance use that are based in the criminal legal system take a legally coercive approach, so
people may feel as if they have to take recommended help or face punishment (for more, see “Ending
Coercive and Involuntary Treatment” on page 8). What’s more, police officers are not equipped to rec-
ognize the difference between someone who may be intoxicated from using substances and someone
who is either experiencing a mental health or physical health crisis (such as a seizure). When witness-
ing someone who uses substances, they and other actors in the criminal legal system are not typically
equipped to determine whether a person is in need of treatment.

Communities should develop alternative community-based responses to substance use that incorpo-
rate the philosophy of harm reduction to meet people where they are—regardless of whether they
are willing and able to stop using drugs—to connect them with the support that can help them lead a
healthier life. Communities should also take steps to mitigate stigma about substance use and incor-
porate evidence-based practices in all their crisis response systems in order to better connect people
experiencing substance use emergencies with appropriate support and services—including but not
limited to any treatment programs they might consider, now or in the future.



Invest in and study community-based models for responding to substance use
emergencies.

Several communities have demonstrated the effectiveness of investing in unarmed
alternative response programs that aim to better support the health and well-being of
people experiencing substance use emergencies, including overdose or other crises
related to co-occurring substance use and mental health issues. Many of these pro-
grams respond to people experiencing either mental health or substance use emer-
gencies, as an estimated 40% of adults with serious mental iliness also have a sub-
stance use disorder. (Another report in this series, Redesigning Public Safety: Mental
Health Emergency Response, provides specific recommendations on responding to
mental health emergencies.) Jurisdictions have used a variety of approaches to fund
these programs, including ballot initiatives increasing sales tax,'°> Medicaid funding,
and American Rescue Plan Act funding™@® (for more on funding opportunities, see
“Maximizing the potential of opioid settlement funding”